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No. 20160181-CA
IN THE UTAH COURT OF APPEAIS

THE STATE OF UTAH,
Plaintiff/Appellee

vP

v.
ROBERT EARL CLINE,
Defendant/Appellant.
Appellant is not incarcerated

BRIEF OF APPELLANT

JURISDICTIONAL STATEMENT
This is an appeal from a sentence following a plea to one count of
Attempted Distribution of an Intimate Image, a class B misdemeanor, Utah Code
§ 76-5B-203 (s)(A), 76-4-102(1)(g), in the Third Judicial District, Salt Lake
County, Utah, the Honorable Keith Kelly presiding. R. 72. See Addendum A
(Sentence, Judgment, Commitment). This court has jurisdiction under Utah
Code§ 78A-4-103(2)(e).
ISSUE, STANDARD OF REVIEW, PRESERVATION
Issue 1: Whether the trial court abused its discretion when it sentenced Mr.
vi

Cline to 140 days in jail and 24 months of probation.
Standard of Review /Preservation: "The sentencing decision of a trial court
is reviewed for abuse of discretion." State v. Valdovinos, 2003 UT App 432, ,r14,
82 P.3d 1167. "However, the exercise of that discretion is not unlimited." State v.
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Howell, 707 P.2d 115, 117 (Utah 1985). A trial court's "[a]buse of discretion may
be manifest if the actions of the judge in sentencing were inherently unfair or if
the judge imposed a clearly excessive sentence." State v. Schweitzer, 943 P.2d
649, 651 (Utah Ct. App. 1997) (quotations omitted).
STATUTORY PROVISIONS
The following is attached hereto in Addendum B: Utah Code§ 77-18-1.
STATEMENT OF THE CASE AND FACTS
Mr. Cline's Distribution of an Intimate Image charge arose from an
exchange where Mr. Cline attempted to send his mother an intimate image of his
ex-wife. R. 2, 71.
On May 20, 2015, the state charged Mr. Cline with one count of
Distribution of an Intimate Image, a class A misdemeanor. R.1-2. He waived his
preliminary hearing and pled guilty to Attempted Distribution of an Intimate
Image as a class B misdemeanor on November 19, 2015. R. 70-75. Part of that
guilty plea was the state's agreement to release Mr. Cline from jail. R. 75.
Prior to Mr. Cline's sentencing, AP&P prepared a presentence report.
R.176-183.
At a sentencing hearing held on February 12, 2016, defense counsel asked
the court to vary from the lengthy jail recommendation. R.150-157. Counsel
pointed out that Mr. Cline suffers from mental health issues and that instead of
doing additional jail time, the court should focus on treatment. R.153-154.
Defense counsel argued that Mr. Cline had already done 119 days in jail total and
2
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that it would be better to get him out of jail to be put on probation with
VP

treatment. R. 151-152.
Judge Kelly sentenced Mr. Cline to 365 days in jail with 185 days
VP

suspended, to run concurrent with his other matters. R. 105. Mr. Cline was to be
released early upon successful completion of the CATS program. R. 106.
Mr. Cline requested a review hearing which was granted on April 15, 2016.
R. 138-145. At the hearing, Judge Kelly reduced Mr. Cline's jail time to 140 days

on the basis that Mr. Cline was not eligible for the CATS program. R. 146-147.
Cline timely appealed his sentence. R. 127.

SUMMARY OF THE ARGUMENT
Mr. Cline contends that the trial court abused its discretion when it
vJ

sentenced him to 140 days in jail followed by 24 months of probation.

ARGUMENT
I.

The trial court abused its discretion when it sentenced Mr.
Cline.
Mr. Cline feels strongly that the trial court abused its discretion by

sentencing him to 140 days in jail and 24 months of probation despite the
intangible factors that counseled against such a lengthy jail and probation
~

sentence. "The sentencing decision of a trial court is reviewed for abuse of
discretion." State v. Valdovinos, 2003 UT App 432, ,I14, 82 P.3d 1167. This is also
true of the question of whether probation is appropriate, which "must of necessity
rest within the discretion of the judge who hears the case." State v. Sibert, 310
3

"'
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P.2d 388,393 (Utah 1957). A trial court's "[a]buse of discretion may be manifest
if the actions of the judge in sentencing were inherently unfair or if the judge
imposed a clearly excessive sentence." State v. Schweitzer, 943 P.2d 649, 651
(Utah Ct. App. 1997) (quotations omitted). "[A] trial court's sentencing decision
will not be overturned unless it exceeds statutory or constitutional limits, the
judge failed to consider all the legally relevant factors, or the actions of the judge
were so inherently unfair as to constitute abuse of discretion." State v. Killpack,
2008 UT 49, ,I59, 191 P.3d 17 (quotations omitted). "Alternatively, a defendant
may demonstrate an abuse of discretion if he or she can show that no reasonable
[person] would take the view adopted by the trial court." State v. Goodluck, 2013
UT App 263, ,I2, 315 P.3d 1051 (alteration in original) (quotations omitted).

It is well-established that a trial court "is empowered to place [a] defendant
on probation if it thinks that will best serve the ends of justice and is compatible
with the public interest." Valdovinos, 2003 UT App 432, ,I23 (quotations
omitted); see also Utah Code § 77-18-1(2)(a) (granting trial court the discretion to
"suspend the execution of the sentence and place the defendant on probation").
That is true even though a "defendant is not entitled to probation." Valdovinos,
2003 UT App 432, ,I23 (quotations omitted). "When determining whether
probation is appropriate, the trial court may consider several factors, including
what is necessary to protect society from an individual deemed to be a danger to
the community, as well as rehabilitation ... deterrence, punishment, restitution,
and incapacitation." State v. Tompkins, 2002 UT App 344, 2002 WL 31387061 at
4
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*1 (citation and quotations omitted). Moreover, the decision whether to "grant[]
or withhold[] probation involves considering intangibles of character, personality
and attitude," and a defendant's criminal record. Sibert, 310 P .2d at 393. Because
vP

consideration of these intangibles is necessary for a trial court to properly
exercise its discretion, "the problem of probation must of necessity rest within the
discretion of the judge who hears the case." Valdovinos, 2003 UT App 432, ,I23
(quotation omitted); see also Utah Code§ 77-18-1(2)(a).
In this case, Mr. Cline maintains that the trial court's failure to adequately
consider his character, attitude, and rehabilitative needs before imposing
additional jail time followed by a lengthy period of probation was an abuse of
discretion. Indeed, the record shows that these intangibles were conducive to
some jail time and probation, not the 140 days of jail followed by 24 months of
probation sentence the trial court chose to impose. Defense counsel spoke to the
Court about Mr. Cline's lack of comprehension in his cases as to the
consequences of his actions. R. 151, 153. Additionally, Mr. Cline's perceived lack
of remorse for attempting to send an intimate image of his ex-wife to his mother
lends to his apparent need for mental health treatment. R. 178. Defense counsel
also noted that Mr. Cline's criminal history consisted of misdemeanors, and

vb

mostly class B misdemeanors. R. 151. So while Mr. Cline did have a criminal
history, it did not include felonies or serious offenses rising above the level of a
misdemeanor. R. 180-181. Defense counsel argued that housing Mr. Cline in jail
was not going to solve his ongoing trouble but instead that the Court should focus
5
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on mental health treatment to prevent future problems of the same nature. R.
151-152. It was an abuse of discretion to impose jail time beyond that which Mr.
Cline had already served.
Mr. Cline argues that the trial court abused its discretion by sentencing
him to 140 days in jail. Therefore, this Court should reverse.
II.

This Court should allow Mr. Cline to withdraw his guilty plea.

A defendant may withdraw his guilty plea "only upon leave of the court and
a showing that it was not knowingly and voluntarily made." Utah Code § 77-136(2)(a). A defendant must move to withdraw his guilty plea "before sentenced is
announced." Utah Code§ 77-13-6(2)(b).
"An appeal may be taken from a district ... court to the appellate court

with jurisdiction over the appeal from all final orders and judgments .... " Utah
R. App. P. 3(a). To challenge the convictions and/or sentences imposed, a
defendant is required to file a notice of appeal "within 30 days after the date of
entry of the judgment or order appealed from." Utah R. App. P. 4(a). "'If an
appeal is not timely filed, [the appellate court] lacks jurisdiction to hear the
appeal."' Foster v. Montgomery, 2003 UT App 405, ,I14, 82 P.3d 191 (citation
omitted). "Once [the appellate court] concludes that it lacks jurisdiction, it
'retains only the jurisdiction to dismiss the action."' Id. (citation omitted). Utah
Rules of Appellate Procedure 1o(e) states that "[t]he court, upon its own motion,
and on such notice as it directs, may dismiss an appeal ... if the court lacks
jurisdiction; or may summarily affirm the judgment or order which is the subject
6
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of review, if it plainly appears that no substantial question is presented." See

Hernandez v. Hayward, 764 P.2d 993, 996 (Utah Ct. App. 1988) (noting
summary affirmance is appropriate where "the appellate claims are 'so clear as to
justify expedited action"'); see also State v. Palmer, 786 P.2d 248, 249 (Utah Ct.
App. 1990) (recognizing a defendant's state constitutional right to appeal is not
denied "because the appellate court chooses to reject appellant's arguments in a
summary proceeding").
Cline asserts that his guilty plea was unknowing and involuntary, and this
Court should hear his direct appeal of the issue. But see Gailey v. State, 2016 UT
35, ,i 20 ("after sentencing is entered, a defendant may not file a motion to
withdraw a guilty plea or directly appeal the plea, but must pursue postconviction
vJ

relief through the PCRA and rule 65C of the Utah Rules of Civil Procedure.");

State v. Smith, 2011 UT App 336, ,i 4, 263 P.3d 1219 ("[I]f a defendant fails to file
a timely motion to withdraw his guilty plea, the appellate court lacks jurisdiction
to consider any claim except a challenge to the sentence."); Grimmett v. State,
2007 UT 11, ,i 25, 152 P.3d 306 (holding that appellate court had "no jurisdiction
to consider [defendant's] challenge to the validity of his guilty pleas" where
defendant's motion to withdraw his plea was untimely).
In this case, Cline maintains that his plea should be withdrawn because he
felt pressured to take the plea in order to be released from custody.

7
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CONCLUSION
Based on the foregoing, Mr. Cline respectfully asks this Court to reverse
and remand for a new sentencing hearing.

SUBMITI'ED this

/

:7!'1

day of August, 2016.

~~

Attorney for Defendant/Appellant

CERTIFICATE OF COMPLIANCE
In compliance with the type-volume limitation of Utah R. App. P. 24({)(1), I
certify that this brief contains 14,000 words, excluding the table of contents, table
of authorities, addenda, and certificates of compliance and delivery. In
compliance with the typeface requirements of Utah R. App. P. 27(b), I certify that
this brief has been prepared in a proportionally spaced font using Microsoft
Word 2016 in Georgia 13 point.
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BRADY MINdw SMITH
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CERTIFICATE OF DELIVERY
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The Order of the Court is stated below:
,,. 111;,,,~.,
Dated: February 12, 2016
At the 4.it(~rt. ~:.._
05:22:09 PM
KEITifl~~~\\ \
District c~,~Me ·!
by

\

·::1?!.~~/ll

Isl Kathy B rfibfm~Jt:•!···
District Court derk

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

-.:J

\/.i

STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.
ROBERT CLINE,
Defendant.

Case No: 151906036 MO
KEITH KELLY
Judge:
February 12, 2016
Date:

PRESENT
Clerk:
kathyg
Prosecutor: SHUMAN, JON D
Defendant
Defendant's Attorney(s): SMITH, BRADY M
DEFENDANT INFORMATION
Date of birth: September 18, 1986
Sheriff Office#: 283968
Audio
Tape Number:
S35
Tape Count: 12:43- 1:11

CHARGES
1. ATTEMPTED DISTRIBUTION OF AN INTIMATE IMAGE (amended) - Class B Misdemeanor
Plea: Guilty - Disposition: 11/19/2015 Guilty
SENTENCE JAIL
Based on the defendant's conviction of ATTEMPTED DISTRIBUTION OF AN INTIMATE IMAGE a
Class B Misdemeanor, the defendant is sentenced to a term of 365 day(s) The total time
suspended for this charge is 185 day(s).
LJjj)

SENTENCE JAIL CONCURRENT/CONSECUTIVE NOTE
This sentence to run consecutively to any other cases if the defendant serves the
original sentence.
ORDER OF PROBATION
The defendant is placed on probation for 24 month(s).
Probation is to be supervised by Adult Probation and Parole.

((JP
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Printed: 02/12/16 17:22:08

Page 1 of 2

Case No: 151906036 Date:

Feb 12, 2016

Defendant to serve 180 day(s) jail.
Enter into and successfully complete the CATS Program. Upon successful completion of
the CATS Program, the defendant to be released early from jail.
No contact with the victims in this case.
Defendant to have contact with his ex-wife only through a third party for child
visitation and custody.
Defendant to take mental health medication prescribed.
The 180 day jail sentence is to run concurrently with the jail time in cases 141906810,
151907577, and 151913543
Obtain a mental health evaluation within 30 days release from jail and successfully
complete any recommended treatment.
CUSTODY
The defendant is present in the custody of the Salt Lake County jail.

End Of Order - Signature at the Top of the First Page
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Utah Code § 77-18-1
§ 77-18-1. Suspension of sentence--Pleas held in
abeyance--Probation--Supervision--Presentence
investigation--Standards--Confidentiality--Terms and conditions--Termination,
revocation, modification, or extension--Hearings--Electronic monitoring

(1) On a plea of guilty or no contest entered by a defendant in conjunction with a plea in

abeyance agreement, the court may hold the plea in abeyance as provided in Title 77,
Chapter 2a, Pleas in Abeyance, and under the terms of the plea in abeyance agreement.
~

{cl)

i.@

l.{i)

viSi>

v:J)

(2)(a) On a plea of guilty, guilty with a mental illness, no contest, or conviction of any
crime or offense, the court may, after imposing sentence, suspend the execution of the
sentence and place the defendant on probation. The court may place the defendant:
(i) on probation under the supervision of the Department of Corrections except in
cases of class C misdemeanors or infractions;
(ii) on probation under the supervision of an agency of local government or with a
private organization; or
(iii) on court probation under the jurisdiction of the sentencing court.
(b)(i) The legal custody of all probationers under the supervision of the department is
with the department.
(ii) The legal custody of all probationers under the jurisdiction of the sentencing
court is vested as ordered by the court.
(iii) The court has continuing jurisdiction over all probationers.
(iv) Court probation may include an administrative level of services, including
notification to the court of scheduled periodic reviews of the probationer's
compliance with conditions.
(c) Supervised probation services provided by the department, an agency of local
government, or a private organization shall specifically address the offender's risk of
reoffending as identified by a validated risk and needs screening or assessment.
(3)(a) The department shall establish supervision and presentence investigation
standards for all individuals referred to the department. These standards shall be based
on:
(i) the type of offense;
(ii) the results of a risk and needs assessment;
(iii) the demand for services;
(iv) the availability of agency resources;
(v) public safety; and
(vi) other criteria established by the department to determine what level of services
shall be provided.
(b) Proposed supervision and investigation standards shall be submitted to the
Judicial Council and the Board of Pardons and Parole on an annual basis for review
and comment prior to adoption by the department.
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(c) The Judicial Council and the department shall establish procedures to implement
the supervision and investigation standards.
(d) The Judicial Council and the department shall annually consider modifications to
the standards based upon criteria in Subsection (3)(a) and other criteria as they
consider appropriate.
(e) The Judicial Council and the department shall annually prepare an impact report
and submit it to the appropriate legislative appropriations subcommittee.
(4) Notwithstanding other provisions of law, the department is not required to
supervise the probation of persons convicted of class B or C misdemeanors or
infractions or to conduct presentence investigation reports on class C misdemeanors or
infractions. However, the department may supervise the probation of class B
misdemeanants in accordance with department standards.
(s)(a) Before the imposition of any sentence, the court may, with the concurrence of the
defendant, continue the date for the imposition of sentence for a reasonable period of
time for the purpose of obtaining a presentence investigation report from the
department or information from other sources about the defendant.
(b) The presentence investigation report shall include:
(i) a victim impact statement according to guidelines set in Section 77-38a-203
describing the effect of the crime on the victim and the victim's family;
(ii) a specific statement of pecuniary damages, accompanied by a recommendation
from the department regarding the payment of restitution with interest by the
defendant in accordance with Title 77, Chapter 38a, Crime Victims Restitution Act;
(iii) findings from any screening and any assessment of the offender conducted
under Section 77-18-1.1;
(iv) recommendations for treatment of the offender; and
(v) the number of days since the commission of the offense that the offender has
spent in the custody of the jail and the number of days, if any, the offender was
released to a supervised release or alternative incarceration program under Section
17-22-5.5.
(c) The contents of the presentence investigation report are protected and are not
available except by court order for purposes of sentencing as provided by rule of the
Judicial Council or for use by the department.
(6)(a) The department shall provide the presentence investigation report to the
defendant's attorney, or the defendant if not represented by counsel, the prosecutor,
and the court for review, three working days prior to sentencing. Any alleged
inaccuracies in the presentence investigation report, which have not been resolved by
the parties and the department prior to sentencing, shall be brought to the attention of
the sentencing judge, and the judge may grant an additional 10 working days to resolve
the alleged inaccuracies of the report with the department. If after 10 working days the
inaccuracies cannot be resolved, the court shall make a determination of relevance and
accuracy on the record.
(b) If a party fails to challenge the accuracy of the presentence investigation report at
the time of sentencing, that matter shall be considered to be waived.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

(7) At the time of sentence, the court shall receive any testimony, evidence, or
information the defendant or the prosecuting attorney desires to present concerning the
appropriate sentence. This testimony, evidence, or information shall be presented in
open court on record and in the presence of the defendant.
(8) While on probation, and as a condition of probation, the court may require that the
defendant:
(a) perform any or all of the following:
(i) pay, in one or several sums, any fine imposed at the time of being placed on
probation;
(ii) pay amounts required under Title 77, Chapter 32a, Defense Costs;
(iii) provide for the support of others for whose support the defendant is legally
liable;
(iv) participate in available treatment programs, including any treatment program
in which the defendant is currently participating, if the program is acceptable to
the court;
(v) serve a period of time, not to exceed one year, in a county jail designated by the
department, after considering any recommendation by the court as to which jail
the court finds most appropriate;
(vi) serve a term of home confinement, which may include the use of electronic
monitoring;
(vii) participate in compensatory service restitution programs, including the
compensatory service program provided in Section 76-6-107.1;
(viii) pay for the costs of investigation, probation, and treatment services;
(ix) make restitution or reparation to the victim or victims with interest m
accordance with Title 77, Chapter 38a, Crime Victims Restitution Act; and
(x) comply with other terms and conditions the court considers appropriate; and
(b) if convicted on or after May 5, 1997:
(i) complete high school classwork and obtain a high school graduation diploma, a
GED certificate, or a vocational certificate at the defendant's own expense if the
defendant has not received the diploma, GED certificate, or vocational certificate
prior to being placed on probation; or
(ii) provide documentation of the inability to obtain one of the items listed in
Subsection (8)(b)(i) because of:
(A) a diagnosed learning disability; or
(B) other justified cause.
ltiiV

vJ

(9) The department shall collect and disburse the account receivable as defined by
Section 76-3-201.1, with interest and any other costs assessed under Section 64-13-21
during:
(a) the parole period and any extension of that period in accordance with Subsection
77-27-6(4); and
(b) the probation period in cases for which the court orders supervised probation and
any extension of that period by the department in accordance with Subsection (10).
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(1o)(a)(i) Probation may be terminated at any time at the discretion of the court or
upon completion without violation of 36 months probation in felony or class A
misdemeanor cases, 12 months in cases of class B or C misdemeanors or infractions, or
as allowed pursuant to Section 64-13-21 regarding earned credits.
(ii)(A) If, upon expiration or termination of the probation period under Subsection
(1o)(a)(i), there remains an unpaid balance upon the account receivable as defined
in Section 76-3-201.1, the court may retain jurisdiction of the case and continue the
defendant on bench probation for the limited purpose of enforcing the payment of
the account receivable. If the court retains jurisdiction for this limited purpose, the
court may order the defendant to pay to the court the costs associated with
continued probation under this Subsection (10).
(B) In accordance with Section 77-18-6, the court shall record in the registry of
civil judgments any unpaid balance not already recorded and immediately
transfer responsibility to collect the account to the Office of State Debt
Collection.
(iii) Upon motion of the Office of State Debt Collection, prosecutor, victim, or upon
its own motion, the court may require the defendant to show cause why the
defendant's failure to pay should not be treated as contempt of court.
(b)(i) The department shall notify the sentencing court, the Office of State Debt
Collection, and the prosecuting attorney in writing in advance in all cases when
termination of supervised probation is being requested by the department or will
occur by law.
(ii) The notification shall include a probation progress report and complete report
of details on outstanding accounts receivable.
(n)(a)(i) Any time served by a probationer outside of confinement after having been
charged with a probation violation and prior to a hearing to revoke probation does not
constitute service of time toward the total probation term unless the probationer is
exonerated at a hearing to revoke the probation.
(ii) Any time served in confinement awaiting a hearing or decision concerning
revocation of probation does not constitute service of time toward the total
probation term unless the probationer is exonerated at the hearing.
(iii) Any time served in confinement awaiting a hearing or decision concerning
revocation of probation constitutes service of time toward a term of incarceration
imposed as a result of the revocation of probation or a graduated sanction imposed
under Section 63M-7-404.
(b) The running of the probation period is tolled upon the filing of a violation report
with the court alleging a violation of the terms and conditions of probation or upon
the issuance of an order to show cause or warrant by the court.
(12)(a)(i) Probation may be modified as is consistent with the graduated sanctions and
incentives developed by the Utah Sentencing Commission under Section 63M-7-404,
but the length of probation may not be extended, except upon waiver of a hearing by the
probationer or upon a hearing and a finding in court that the probationer has violated
the conditions of probation.
(ii) Probation may not be revoked except upon a hearing in court and a finding that
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the conditions of probation have been violated.
(b)(i) Upon the filing of an affidavit alleging with particularity facts asserted to
constitute violation of the conditions of probation, the court that authorized
probation shall determine if the affidavit establishes probable cause to believe that
revocation, modification, or extension of probation is justified.
(ii) If the court determines there is probable cause, it shall cause to be served on
the defendant a warrant for the defendant's arrest or a copy of the affidavit and an
order to show cause why the defendant's probation should not be revoked,
modified, or extended.
(c)(i) The order to show cause shall specify a time and place for the hearing and shall
be served upon the defendant at least five days prior to the hearing.
(ii) The defendant shall show good cause for a continuance.
(iii) The order to show cause shall inform the defendant of a right to be represented
by counsel at the hearing and to have counsel appointed if the defendant is
indigent.
(iv) The order shall also inform the defendant of a right to present evidence.
(d)(i) At the hearing, the defendant shall admit or deny the allegations of the
affidavit.
(ii) If the defendant denies the allegations of the affidavit, the prosecuting attorney
shall present evidence on the allegations.
(iii) The persons who have given adverse information on which the allegations are
based shall be presented as witnesses subject to questioning by the defendant
unless the court for good cause otherwise orders.
(iv) The defendant may call witnesses, appear and speak in the defendant's own
behalf, and present evidence.
(e)(i) After the hearing the court shall make findings of fact.
(ii) Upon a finding that the defendant violated the conditions of probation, the
court may order the probation revoked, modified, continued, or reinstated for all or
a portion of the original term of probation.
(iii) If a period of incarceration is imposed for a violation, the defendant shall be
sentenced within the guidelines established by the Utah Sentencing Commission
pursuant to Subsection 63M-7-404(4), unless the judge determines that:
(A) the defendant needs substance abuse or mental health treatment, as
determined by a validated risk and needs screening and assessment, that
warrants treatment services that are immediately available in the community; or
(B) the sentence previously imposed shall be executed.
(iv) If the defendant had, prior to the imposition of a term of incarceration or the
execution of the previously imposed sentence under this Subsection (12), served
time in jail as a condition of probation or due to a violation of probation under
Subsection 77-18-1(12)(e)(iii), the time the probationer served in jail constitutes
service of time toward the sentence previously imposed.
(13) The court may order the defendant to commit himself or herself to the custody of
the Division of Substance Abuse and Mental Health for treatment at the Utah State
Hospital as a condition of probation or stay of sentence, only after the superintendent
of the Utah State Hospital or the superintendent's designee has certified to the court
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that:
(a) the defendant is appropriate for and can benefit from treatment at the state
hospital;
(b) treatment space at the hospital is available for the defendant; and
(c) persons described in Subsection 62A-15-610(2)(g) are receiving priority for
treatment over the defendants described in this Subsection (13).
(14) Presentence investigation reports are classified protected in accordance with Title
63G, Chapter 2, Government Records Access and Management Act. Notwithstanding
Sections 63G-2-403 and 63G-2-404, the State Records Committee may not order the
disclosure of a presentence investigation report. Except for disclosure at the time of
sentencing pursuant to this section, the department may disclose the presentence
investigation only when:
(a) ordered by the court pursuant to Subsection 63G-2-202(7);
(b) requested by a law enforcement agency or other agency approved by the
department for purposes of supervision, confinement, and treatment of the offender;
(c) requested by the Board of Pardons and Parole;
(d) requested by the subject of the presentence investigation report or the subject's
authorized representative; or
(e) requested by the victim of the crime discussed in the presentence investigation
report or the victim's authorized representative, provided that the disclosure to the
victim shall include only information relating to statements or materials provided by
the victim, to the circumstances of the crime including statements by the defendant,
or to the impact of the crime on the victim or the victim's household.
(15)(a) The court shall consider home confinement as a condition of probation under
the supervision of the department, except as provided in Sections 76-3-406 and
76-5-406.5.
(b) The department shall establish procedures and standards for home confinement,
including electronic monitoring, for all individuals referred to the department in
accordance with Subsection (16).
(16)(a) If the court places the defendant on probation under this section, it may order
the defendant to participate in home confinement through the use of electronic
monitoring as described in this section until further order of the court.
(b) The electronic monitoring shall alert the department and the appropriate law
enforcement unit of the defendant's whereabouts.
(c) The electronic monitoring device shall be used under conditions which require:
(i) the defendant to wear an electronic monitoring device at all times; and
(ii) that a device be placed in the home of the defendant, so that the defendant's
compliance with the court's order may be monitored.
(d) If a court orders a defendant to participate in home confinement through
electronic monitoring as a condition of probation under this section, it shall:
(i) place the defendant on probation under the supervision of the Department of
Corrections;
(ii) order the department to place an electronic monitoring device on the defendant
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and install electronic monitoring equipment in the residence of the defendant; and
(iii) order the defendant to pay the costs associated with home confinement to the
department or the program provider.
(e) The department shall pay the costs of home confinement through electronic
monitoring only for those persons who have been determined to be indigent by the
court.
(f) The department may provide the electronic monitoring described in this section
either directly or by contract with a private provider.
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